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(1) Pursuant to section 240A(d)(1l) of the Inmgration and
Nationality Act, 8 U S.C. 8§ 1229b(d)(1) (Supp. Il 1996), continuous
resi dence or physical presence for cancell ation of renoval purposes
is deened to end on the date that a qualifying offense has been
comm tted.

(2) The period of continuous residence required for relief under
section 240A(a) conmmences when the alien has been admtted in any
status, which includes adm ssion as a tenporary resident.

(3) An offense described in section 240A(d) (1) is deenmed to end
conti nuous residence or physical presence for cancellation of
renoval purposes as of the date of its commi ssion, even if the
offense was committed prior to the enactnent of the 111egal
Immigration Reform and Immgrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546.

| saias D. Torres, Esquire, Houston, Texas, for respondent
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We have jurisdiction over this tinely appeal pursuant to 8 C.F.R
§ 3.1(b) (1999). The respondent has appealed the Inmgration
Judge’ s Cct ober 29, 1997, oral decision finding that he is renovabl e
on the basis of his conviction for a controlled substance viol ation
pursuant to section 237(a)(2)(B)(i) of the Immgration and
Nationality Act, 8 U S . C § 1227(a)(2)(B)(i) (Supp. Il 1996), and
pretermtting his application for cancellation of renoval pursuant
to section 240A(a) of the Act, 8 U S.C. 8§ 1229b(a) (Supp. Il 1996).
Renovability is not an issue on appeal. The respondent contends
that the Immgration Judge erred in finding him statutorily
ineligible to apply for cancellation of renmoval on the ground that
the required period of continuous residence was term nated when he
commtted the controlled substance offense. Qur reviewis de novo
with regard to the issue on appeal. WMatter of Burbano, 20 | &N Dec.
872 (BI A 1994). The appeal wll be dism ssed.

. |1 SSUE PRESENTED

The issue in this case is whether the “stop-tinme” rule of section
240A(d) (1) of the Act operates to term nate the period of continuous
resi dence required for cancell ation of renoval under secti on 240A(a)
as of the date that the respondent committed his offense.

1. FACTUAL BACKGROUND

In renmoval proceedings comenced on Septenber 26, 1997, the
respondent admitted, through his counsel, each of the factual
all egations in the Notice to Appear (Forml-862). Specifically, the
respondent stated that he is a native and citizen of El Sal vador,
that he was first adnmtted as a tenporary resident on Septenber 21,
1989, and that his status was subsequently adjusted to that of a
| awf ul permanent resident on Decenber 7, 1990. The respondent
further admtted that he was convicted on July 11, 1997, in the
184th District Court of Harris County, Texas, of possession of
cocaine, and that this offense was comm tted on or about August 4,
1992.' The respondent conceded that he was renovable as charged

! W note that the dates provided by the Immgration and
Naturalization Service in its brief on appeal for each of these
events are inexplicably inconsistent with those alleged by the
Service on the continuation page (Form 1-831) to the Notice to

(continued...)
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under section 237(a)(2)(B)(i) of the Act on the basis of this
convi ction.

[11. THE RESPONDENT” S RETROACTI VI TY ARGUMENT

The respondent’s position on appeal is that the presunption agai nst
the retroactive effect of statutes stated by the Suprenme Court in
Landgraf v. USI FilmProducts, 511 U S. 244 (1994), is applicable in
this case. The respondent contends that, because he conmtted his
drug of fense prior to the passage of section 240A of the Act, that
section"s rules limting eligibility for relief fromrenoval should
not be applied to him See Illegal |Inmgration Reformand | mr grant
Responsibility Act of 1996, Division C of Pub. L. No. 104-208,
§ 304(a)(3), 110 Stat. 3009-546, 3009-595 (“IIRIRA") (codified at
8 U S C § 1229Db).

We first note that the relief of cancellation of removal is both
di scretionary and prospective in nature. Section 240A of the Act
t herefore does not inpair a substantive right to relief that was in
pl ace prior to its enactnent. Wen assessing statutory eligibility
or discretionary merit for a grant of cancellation of renoval, we
must necessarily look at a variety of antecedent events, including
events that are both favorable and unfavorable to the alien. An
alien’s past crimnal conduct may well inpact on the operation of
the statute. But it does so only to the extent of defining the
Attorney CGeneral’s present authority to grant discretionary relief
to renovable aliens, or of informng as to the exercise of
di scretion. W therefore do not find that applying Section 240A
woul d have an inmperm ssible “retroactive effect” as contenplated in

Landgr af .

In any event, where Congress has expressly prescribed the reach of
the new legislation, there is no need to resort to the judicia
default rules set forth in Landgraf. We find that Congress has
provi ded specific direction on the scope of applicability of the
section 240A rul es governing the relief of cancellation of renoval
The effective date provisions of the legislation inplenenting the
new procedures provide, with certain exceptions not applicabl e here,

1(...continued)

Appear (Form |-862). For the purposes of this decision, we have
used the dates alleged on the Form|-831, which were adnitted to by
t he respondent at his Cctober 29, 1997, heari ng.
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that section 240A applies to aliens unless they are currently in
deportation or exclusion proceedings. See Il RIRA 88 304(c)(2), 110
Stat. at 3009-597; 309(c)(1), 110 Stat. at 3009-625. The respondent
is not in deportation or exclusion proceedings. He is in renova
proceedi ngs commenced after the April 1, 1997, effective date that
the I RIRA established for such proceedings. Consequently, the
section 240A rul es apply.

V. THE STATUTCORY REQUI REMENTS FOR RELI EF UNDER SECTI ON 240A( a)

Since the respondent’s eligibility for relief is controlled by the
rules stated i n section 240A of the Act, we nust address whether the
| mmi gration Judge properly applied these rules when he preterm tted
the respondent’s application for section 240A(a) cancellation of
renoval .

Section 240A(a) provides that a | awful permanent resident may seek
cancel lation of renmpval if the statutory prerequisites for that
relief have been satisfied. The prerequisites for section 240A(a)
relief are that the alien

(1) has been an alien lawfully admtted for permanent
resi dence for not less than 5 years,

(2) has resided in the United States continuously for 7
years after having been admitted in any status, and

(3) has not been convicted of any aggravated fel ony.

The respondent was admitted for pernanent residence on Decenber 7,
1990, and therefore neets the first requirement of the statute.? W
wi || not address the questi on whet her the respondent neets the third
requirenent for relief because there is no docunentary evidence
relating to the respondent’s conviction in the record. Therefore,

2 In its brief on appeal, the Service msreads the statute as
requi ring continuous residence in the United States for a period of
5 years as a |l awful permanent resident prior to the conm ssion of a
crimnal offense. Section 240A(a)(1l), requiring adm ssion for
per manent residence for not less than 5 years, does not state a
requi renent for continuous residence or physical presence and
therefore does not trigger the application of section 240A(d)(1).
The continuous residence requirenment of section 240A(a)(2) is the
provi sion at issue here.
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we confine our inquiry to the remaining issue of whether the
I mmi gration Judge correctly determ ned that the respondent had not
sati sfied the second requirement of 7 years of continuous residence
after having been adnmitted in any status. The respondent conmitted
his crimnal offense before he accrued 7 years of residence.
However, he was convicted of that offense nearly 8 years after his
adm ssion as a tenporary resident.

V. UNDER THE NATURAL AND STRAI GHTFORWARD READI NG OF SECTI ON
240A(d) (1), TIME CEASES TO ACCRUE ON THE DATE
AN OFFENSE | S COW TTED

The comencenent of the period of continuous residence is defined
in section 240A(a)(2) of the Act as the date when the respondent has
been “admitted in any status.” For the purpose of triggering the
accrual of the 7 years of continuous residence required under
section 240A(a)(2), we interpret admission in “any status” to
i ncl ude adm ssion as a tenporary resident. The respondent was first
admtted in “any status,” and continuous residence thus began to
accrue, when he was adnmtted as a tenporary resident on
Sept ember 21, 1989.

The term nation of continuous residence is defined by the specia
rule at section 240A(d) (1), which provides as foll ows:

For purposes of this section, any period of continuous
resi dence or continuous physical presence in the United
States shall be deened to end when the alien is served a
noti ce to appear under section 239(a) or when the alien has
conmitted an offense referred to in section 212(a)(2) that
renders the alien inadm ssible to the United States under
section 212(a)(2) or renovable fromthe United States under
section 237(a)(2) or 237(a)(4), whichever is earliest.
(Enphasi s added.)

Applying section 240A(d)(1) of the Act, the Imrgration Judge
determ ned that the respondent’s period of continuous residence
ended on August 4, 1992, the date he conmitted his of fense, and that
he consequently had less than the required 7 years of continuous
resi dence. W find that the Immigration Judge was correct in
appl ying the conmi ssion date as the date that continuous residence
term nat ed.

The natural and straightforward reading of section 240(A)(d) (1)
i ndi cates that continuous residence or physical presence is deened

5
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to end at the point when the alien “has commtted” one of the
designated offenses, i.e., one that is “referred to in section
212(a)(2) that renders the alien inadmssible to the United States
under section 212(a)(2) or renovable fromthe United States under
section 237(a)(2) or 237(a)(4).” Section 240A(d)(1) of the Act.

The date that crimnal msconduct is conmtted is the critica
point in time when calculating the statutorily required period of
ti me under section 240A(d)(1). The subsequent “renders” cl ause does
not inpose a separate tenporal requirenent. Rather, it is a
restrictive clause which nodifies the word “offense” by limting and
defining the types of offenses which cut off the accrual of further
time as of the date of their comm ssion. Thus, it inmplicitly
requires that the steps necessary to “render” an alien inadm ssible
or renovabl e shall have occurred before the offense qualifies for
section 240A(d) (1) purposes. However, the statute does not identify
the date that the final step for inadmssibility or renovability
occurs as the date that the further accrual of tine term nates. To
the contrary, it clearly defines the termnating point to be the
time when “the alien has conmtted [the] offense.”

In the instant case, the respondent was ultimately “rendered”
deportabl e under section 237(a)(2)(B)(i) by his conviction for an
offense that is referred to in section 212(a)(2)(A(i)(1l) of the
Act, 8 U.S.C. § 1182(a)(2) (A (i) (Il) (1994 & Supp. Il 1996). Hence,
his conviction placed his offense within those specified in section
240A(d) (1) for purposes of termnating continuous residence.
However, once it was determned that the offense was one of those
qual i fying offenses, the statute set the date when the of fense was
“conmmtted” as the point in time when his continuous residence
ended.

It woul d strain our readi ng of section 240A(d)(1) to interpret the
statute as permtting any date to be used for cal cul ating the period
of continuous residence or presence other than the date the offense
was commtted. |In determ ning Congress’ intent, we should not read
a statute in a tortuous manner in search of anbiguity when the
natural and straightforward reading | eads to no anonal ous or absurd
result.

In any event, to the extent that a strained reading of section
240A(d) (1) suggests anbiguity when it is read in isolation, we find
that it is readily resolved when interpreted in the context of
section 240A as a whole, and by a comon sense reading of the
statute. Any possible anbiguity di sappears by sinply recognizing
that the word “renders” is inplicitly nodified by a single word,
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such as “subsequently,” or “ultimately,” in those situations where
the commission of the crinme does not itself render an alien
i medi ately renovable. Thus, in a case such as the one now before
us, time stops accruing “when the alien has conmtted an offense
that [subsequently] renders the alien inadmissible . . . or
renovabl e.”

VI. SECTI ON 240A(d) (1) MJIST BE | NTERPRETED I N THE CONTEXT
OF SECTION 240A AS A VHOLE

Assigning the phrase “has conmtted” its ordinary and natura
meani ng gai ns support when those words are viewed in the context of
the structure of section 240A as a whole. The Supreme Court has
noted that if an anbiguity is perceived when a provision is read in
isolation, it is often clarified when it is interpreted in the
context of the remmi nder of the statutory schenme. Bailey v. United
States, 516 U.S. 137, 146 (1995).

Revi ewi ng the text of section 240A as a whole, it is apparent that
when Congress intends a conviction to control eligibility for
cancel lation of renoval, it has expressly said so. For exanpl e,
cancellation of renpoval for a lawful permanent resident is
condi tioned on the fact that the alien “has not been convicted of
any aggravated felony.” Section 240A(a)(3) of the Act (enphasis
added). Cancellation of renoval for an alien who is not a pernmanent
resident also requires that the alien “has not been convicted of an
of fense under section 212(a)(2), 237(a)(2), or 237(a)(3).” Section
240A(b) (1) (O of the Act (enphasis added). Congress again used the
word “convicted” inits special rule for a battered spouse or child,
conditioning relief on a showing that the alien “has not been
convicted of an aggravated felony.” Section 240A(b)(2)(D) of the
Act (enphasis added).

It is significant that Congress did not use the word “convicted”
in section 240A(d)(1) of the Act. Rather, it chose the word
“committed” for the rule governing the calculation of continuous
resi dence and physical presence. Congress used the separate terns
“convicted” and “conmitted” within section 240A itself, so we nust
assune that it intended each term to have a “particular,
nonsuperfluous neaning.” Bailey v. United States, supra, at 146.

Further, this distinction between the conm ssion and the convi cti on
of of fenses occurs repeatedly throughout the Act. The difference in
these terns continues to be evident in the anendnents to the Act
made by the I RIRA, and by other anendnments, both before and after

7
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the enactnent of the I RIRA, which were nmade by the Antiterrorism
and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110
Stat. 1214 (“AEDPA’), and the N caraguan and Central Anerican Relief
Act of 1997, Pub. L. No. 105-100, tit. Il, 111 Stat. 2193, anended
by Pub. L. No. 105-139, 111 Stat. 2644 (1997) (“NACARA").3

For exanple, conviction of a crime involving noral turpitude
committed within a statutorily defined period has | ong been a ground
for deportation. The current provision is found in section
237(a)(2) (A) (i) of the Act and provides, in part, that an alien who
“is convicted of a crime involving noral turpitude commtted within
five years . . . after the date of admission” is deportable.
Simlar statutory provisions were fornerly found at section
241(a)(2) (A (i) (1) of the Act, 8 US C 8§ 1251(a)(2)(A(i)(I)
(1994), section 241(a)(4) of the Act, 8 U S.C. § 1251(a)(4) (1988),
and section 19(a) of the Inmgration Act of February 5, 1917, 39
Stat. 874. It is well established that this ground of deportation
arises fromthe conm ssion of the offense within the 5-year period
i rrespective of whether or not the conviction for the of fense occurs
within the 5 years. See Matter of A, 6 I&N Dec. 684, 687 (BIA
1955); Matter of Yanez-Jaquez, 13 |&N Dec. 449, 451 (Bl A 1970).

In view of the distinctions which Congress has nmade between the
conmi ssion of an offense and a conviction under the immgration
laws, we find it appropriate to heed Congress’ choice in construing
t he | anguage of the statute.

VII. THE LEGA SLATI VE H STORY DOES NOT COVPEL A CONTRARY READI NG

It is appropriate to ook to legislative history for guidance in
di scerning legislative intent. In this case, the legislative
history seemingly points to an intent that is contrary to the
natural and straightforward reading of the statute. However, it is
far too limted to use as a basis for concluding that the words of
the statute do not nean what they say. W find only one sentence
that is pertinent to the issue at hand. The Joint Explanatory
Statenment of the Conmittee of Conference includes the statenent that

® See, e.q., sections 101(f), 212(a)(2)(A, (B), (E), 237(a)(2),
238, 241(b)(3) of the Act, 8 U S.C. 8§ 1101(f), 1182(a)(2)(A), (B),
(B), 1227(a)(2), 1228, 1231(b)(3) (1994 & Supp. Il 1996); see also

AEDPA §§ 435, 110 Stat. at 1274-75; 440(a), (d), (e)(7), (f), 110
Stat. at 1276-78; |IRRA §§ 203(c), 110 Stat. at 566; 301(a), 101
Stat. at 575; 304; 309(c)(4)(G, 110 Stat. at 3009- 626.

8
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“[s]ection 240A(d) provides that the period of continuous residence
or physical presence ends when an alien is served a notice to appear
under section 239(a) (for the commencenent of renoval proceedings
under section 240), or when the alien is convicted of an offense
that renders the alien deportable fromthe United States, whichever
is earliest.” See H R Conf. Rep. No. 104-828, at 214, available in
1996 W. 563320, at *474 (enphasis added).

This sentence refers only to offenses that render an alien
“deportabl e” w thout nentioning those relating to inadmssibility
that are also included in the section 240A(d) (1) cutoff rule. This
one sentence appears to be an incorrect and inconplete summary of
section 240A(d)(1). There is no analysis or discussion from which
to concl ude that Congress did not intend to give effect to the term
“commtted” that it actually used in the statute to curtai
conti nuous residence or physical presence.

G ven the conflict between the use of the word “committed” in the
statute and the use of the word “convicted” in the |egislative
hi story, we nust assunme that one of these docunents was drafted in
error. An error in a 54-page summary of a 197-page conference
report i s understandable and is an exanpl e of why the Suprene Court
cautions that legislative history is often unreliable, particularly
when it is sparse. See Board of Education of Westside Comunity
Schools v. Mergens, 496 U. S. 226, 238, 242 (1990). It is the
statute, not the legislative history, that was passed by Congress
and signed into law by the President. As stated by the Suprene
Court, “Wthout a clearer indication of congressional intent than
provi ded by the extrenely sketchy | egislative history . . . the best
evi dence of what Congress wanted is found in the statute itself
T Bread Political Action Conmittee v. Federal Election
Conmittee, 455 U. S. 577, 584 (1982). W woul d need nore persuasive
| egislative history than this single sentence to reject the express
| anguage of the statute.

VI11. | N ENACTI NG SECTI ON 240A(d) (1), CONGRESS DEPARTED FROM
THE LANGUAGE OF FORMER SECTI ON 244(a)

We |ikewi se find nothing in our past precedent which requires us
to interpret section 240A(d)(1) in a manner that is contrary to an
ordinary construction of the |anguage of the statute. In Matter
of P-, 6 1&N Dec. 788 (Bl A 1955), we interpreted | anguage in fornmer
section 244(a) of the Act, 8 U.S.C. § 1254(a) (1952), which provided
a rule governing the calculation of the period of continuous
physi cal presence required to establish eligibility for suspension

9
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of deportation in cases where the alien was deportabl e under certain

crimnal and other specified grounds. That | anguage bears sone
simlarity to section 240A(d)(1) to the limted extent that it
references the “commission” of an act. The relevant |anguage of
former section 244(a) provided that, in order to be eligible for

relief, an alien who was deportable under one of the designated
grounds nust have been “physically present in the United States for
a continuous period of not | ess than ten years i medi ately foll ow ng
the commission of an act, or the assunption of a status,
constituting a ground for deportation.” (Enphasis added.)

Under that statutory schenme, the Board concluded that the
conmi ssion of the crime “did not becone ‘a ground for deportation
until he was convicted of that act and sentenced therefor” and held
that the 10-year period nust be neasured from the date of the
alien s conviction and sentence. Matter of P-, supra, at 790; see
also Matter of Lozada, 19 |1&N Dec. 637 (BI A 1988).

However, suspension of deportation under section 244(a) is not
avail able to aliens, such as the respondent, who are in renova
proceedings. Aliens in renpoval proceedings may seek the relief of
cancel l ation of renoval pursuant to section 240A(b) of the Act,
under the rules enacted by the IIRIRA as amended by section
203(a) (1) of the NACARA, 111 Stat. at 2196-98

Congress has shown its famliarity with the |anguage of forner
section 244(a) by carrying it forward in the “special rule”
applicable to certain NACARA-eligible aliens. It is significant
that Congress did not choose that |anguage to neasure the tine
requi renents under the general cancellation of renmoval rules that
apply to all other aliens. The | anguage enployed in section
240A(d) (1) is meaningfully different fromthat at issue in Matter
of P-. VWhen Congress replaces |ong-standing |anguage with new
| anguage, it is reasonable to give that new | anguage an ordi nary and
natural construction. It is not appropriate to give it a strained
readi ng, sinply because of the reading given to anal ogous, but
meani ngful ly different | anguage in prior |aw.

Moreover, as a general matter, we note that the classes of aliens
who had been subject to the 10-year physical presence rule of former
section 244(a) that was at issue in Matter of P-, supra, wll
largely be ineligible, by virtue of their crimnal or other
specified msconduct, to seek relief under the anal ogous
cancel | ati on of renoval provisions in section 240A(b) pertaining to
nonper manent residents. See sections 240A(b)(1)(C, (c)(4) of the
Act, as anended.

10
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Congress has only carried the old rule forward into renoval
proceedings for a limted category of aliens described in section
309(c)(5)(Q (i) of the I RRA as amended by section 203(a)(1) of
t he NACARA, who are eligible to seek “special rule” cancellation of
renoval despite their inadmissibility or deportability under the
specified crimnal and ot her grounds. See I RIRA § 309(f)(1)(B), as
anended by NACARA § 203(b), 111 Stat. at 2198-99. For NACARA-
eligible aliens seeking “special rule” cancellation of renoval, our
decision in Matter of P-, interpreting |anguage that has been
carried forward in the “special rule” provision at section
309(f)(1)(B)(iii), may have continuing rel evance. 1d.

However, all other aliens are subject to the general rules for
cancel |l ation of renoval. For non-NACARA aliens the period of
conti nuous resi dence or physical presence required for cancellation
of renmpval is set forth in sections 240A(a)(2), (b)(1)(A), and
(2)(B) of the Act. Congress has directed that the requisite tine
period is to be calculated under the rule defined in section
240A(d) (1) . When structuring that rule, Congress chose not to
enpl oy the “assunption of status” and “constituting” a ground for
deportation | anguage that had been in place for decades for purposes
of calculating the accrual of tine for certain suspension of
deportati on cases.

We therefore conclude that Matter of P-, supra, is inapposite to
non- NACARA cancellation of renoval cases. Those cases are
control l ed by the section 240A(d) (1) rule for cal cul ating the period
of continuous residence or physical presence required for
cancel | ati on of renoval.

In sum neither the scant |egislative history nor prior precedent
conpels us to read the statute in a manner that is contrary to the
words used by Congress. As explained earlier, however, we find
support within the statute itself for giving full effect to the
natural reading of the “has comitted” |anguage.

| X, OTHER CONSTRUCTI ONS LEAD TO ANOVALI ES

W have considered alternative constructions of the statute, but
we find themunsati sfactory. The nost obvious alternatives invol ve:
(a) substituting the date of conviction in place of the date of
conmission of the crime as the cutoff point, which would be
consistent with the language in the legislative history; or
(b) reading the statutory | anguage to cut off the accrual of tinme at

11
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the point when the alien finally becones inadnissible or renovabl e,
as the dissent of Board Menmber Guendel sberger suggests.

An approach whi ch substitutes a requirenent that the alien has been
convicted for the “"has committed” |anguage in section 240A(d)(1)
admttedly offers the attraction of ease of application in those
cases where an alien’ s inadm ssibility or deportability i s dependent
on the existence of a conviction. However, such an interpretation
woul d be unworkable in calculating the continuous period in those
cases where sone act other than a conviction renders an alien
i nadm ssi bl e or deportabl e.

For exanple, some grounds of inadmissibility nmay be established
without a conviction, such as inadmssibility under section
212(a)(2) (A (i) (1), for crinmes involving noral turpitude, and under
section 212(a)(2)(A)(i)(1l), for controlled substances offenses.
Inadm ssibility under these provisions may be established by a
conviction, but it may al so be established by the adm ssion to the
conm ssion of, or the admission to acts which constitute the
essential elenments of, one of those offenses.

Requiring a conviction would allow an alien who is rendered
i nadm ssible by his or her adm ssions to continue to accrue tinme,
until served with a notice to appear, despite having conmtted an
of fense that has rendered hi mor her inadm ssible. Such an approach
is contrary to the | anguage of section 240A(d)(1).

We could, of course, substitute the concepts of “admts having
committed” or “admits to acts constituting the essential elenents
of” a crime of noral turpitude in place of the “has commtted”
| anguage chosen by Congress. This would be consistent with | ooking
to the date of conviction in cases where a conviction is needed, but
it would require substituting a variety of concepts for the "has
committed” |anguage that Congress actually used. Mor eover, this
woul d nean that the controlling date is effectively the date that
the alienis finally rendered i nadm ssi bl e or deportabl e, either by
virtue of a conviction or the required adm ssions of having
committed a crine. This brings us to the dissent’s proposal, which
specifically focuses on the date the alien is rendered i nadm ssi bl e
or renovabl e.

The di ssent’s proposed reading is that time ceases to accrue when
the alien is rendered inadm ssible or renovable. The use of such a
date as the cutoff date, however, would | eave no role for the “has
committed” |anguage to play in section 240A(d)(1). The statute
woul d read as if the “has committed” | anguage were not present. But

12
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the statutory | anguage focuses on “when the alien has conmtted an
of fense.” It does not direct the inquiry to the date “when the
alien . . . [is rendered] . . . inadmssible . . . or renovable.”

The Suprene Court has consistently expressed a deep reluctance to
interpret a statutory provision in a way that makes ot her |anguage
within the same statute superfluous. See, e.qg., Freytag v. Commir,
501 U.S. 868, 877 (1991); International Union, UAW v. Johnson
Controls, Inc., 499 U. S. 187, 201 (1991); Pennsylvania Dep’'t of Pub
Welfare v. Davenport, 495 U. S. 552, 562 (1990). W sinply cannot
agree with a construction of the statutory |anguage here that
effectively turns the “has committed” phrase into surplusage.*

Despite its ease of admnistration in the |arge nunber of cases
where a conviction is needed for renovability, a construction of the
statute that relies on the date of conviction in a case such as the
one before us nust either ignore (as the dissent’s reading in effect
woul d do) or give multiple nmeanings to the “has commtted” |anguage
sel ected by Congress for the rul e governi ng how conti nuous resi dence
and physical presence are to be cal cul ated. An approach which
substitutes various events for the “has commtted” |anguage in the
statute, or which rel egates that | anguage to needl ess surpl usage, is
sinply not sensible.>

X. CONCLUSI ON

We find that the only sensible construction of the statute is to
give the words used their natural and straightforward meaning.
There is insufficient legislative history here to conclude that
Congress did not intend to give effect to the “has committed”
| anguage in section 240A(d)(1). We will not accord greater weight

4 The | ast sentence of former section 212(c), 8 U S.C § 1182(c)
(1994), as anended by section 440(d) of the AEDPA, 110 Stat. at
1217, and section 306(d) of the IIRIRA, 110 Stat. at 3009-612, did
not use the word “when” and was not concerned with marking a point
intinme for nmeasuring or ending the accrual of residence or physica
presence. Contrary to the dissent’s argunent, we do not see the
rel evant | anguage of forner section 212(c) performng a “simlar
function” to the | anguage of section 240A(d)(1).

5> W see no “lingering anbiguities” here to which the rule of lenity
m ght otherwi se apply. See INS v. Cardoza-Fonseca, 480 U S. 421
449 (1987).
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to a single sentence of legislative history, which inconpletely
addresses the issue of termination of time, than we accord to the
| anguage of the statute itself.

The | anguage chosen by Congress directs that an alien cease
accruing the tinme required to establish eligibility for the relief
of cancellation of renoval at the point where he or she abuses the
hospitality of this country by commtting one of the designated
of fenses, so long as the offense subsequently renders the alien
i nadm ssi ble or rempovable. Adhering to the direct command of the
statutory | anguage has not been shown to | ead to any anonal ous or
absurd results in renmoval cases. And, inportantly, it allows us to
apply the statute in various situations, aside fromthose where a
conviction is needed for removability, wthout being forced to
contort the ordi nary nmeani ng of the provision as witten and w t hout
maki ng any | anguage superfl uous.

Accordingly, this respondent’s period of continuous residence is
deened to have ended on the date he conmmitted his controlled
substance violation. The conm ssion of that offense was prior to
his attainment of the required 7 years of continuous residence.
Therefore, he is statutorily ineligible for section 240A(a)
cancel l ation of renoval. Accordingly, we find that the I nmmgration
Judge’ s preterm ssion of his application for cancellation of renoval
was proper.

ORDER: The appeal is dismssed.

Board Menmber Anthony C. Mbscato did not participate in the decision
in this case

DI SSENTI NG OPI NI ON:  John W Guendel sberger, Board Menber, in which
Paul W Schmidt, Chairman; Qustavo D. Villageliu and Lory D.
Rosenberg, Board Menbers, joined

| respectfully dissent.

The respondent, a permanent resident alien, was found renovable
under section 237(a)(2)(B)(i) of the Inmgration and Nationality
Act, 8 U S . C 8§ 1227(a)(2)(B)(i) (Supp. Il 1996), on the basis of
his conviction for a controll ed substance viol ation. He has applied
for cancellation of renoval under section 240A(a) of the Act, 8
U S.C 8§ 1229(b)(a)(Supp. Il 1996), in order to retain his status as
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a lawful resident of the United States. The respondent is otherw se
eligible for cancellation of renmoval if he can show that he has 7
years of continuous residence inthe United States after havi ng been
admitted in any status.! Section 240A(a)(2) of the Act. The
guestion presented here is whether the termnation provision in
section 240A(d) ended the qualifying period of residence as of the
date of the respondent’s conviction or the date of the crine.2 The
majority concludes that the “natural reading” of section 240A(d)
est abl i shes that Congress intended to end the qualifying period of
resi dence as of the date the offense was committed. | cannot agree.

The “natural” and grammatically correct reading of the statute,
clear legislative history directly on point, and basic principles of
statutory construction all call for an interpretation of section
240A(d) (1) that would termi nate the period of continuous residence
at the tinme a respondent is rendered i nadmi ssible or renmovable. In
this case, the respondent was rendered renovabl e upon conviction for
the controll ed substance violation. At that point, he had accrued
7 years of continuous residence. | therefore disagree with the
majority’s determnation that the respondent is ineligible for
cancel | ati on of rempval under section 240A(a).

. SECTION 240A(d) (1) ENDS ACCRUAL OF CONTI NUOUS RESI DENCE
WHEN A RESPONDENT |'S RENDERED | NADM SSI BLE OR REMOVABLE
FOR HAVI NG COW TTED ONE OF THE DESI GNATED OFFENSES

Section 240A(d) (1) addresses term nation of continuous residence
in the follow ng terns:

! There is no dispute that the respondent is otherw se eligible for
cancel | ati on of renoval under section 240A(a). He has been admitted
for permanent residence for nore than the required 5 years and has
not been convicted of an aggravated felony. See sections
240A(a) (1), (3) of the Act.

2 The respondent was first admtted as a tenporary resident on
Septenber 21, 1989. He was convicted of possession of cocaine in
July 1997. The offense date was in August 1992. If section
240A(d) (1) ends conti nuous residence on the date of conviction, the
respondent accrued the required 7 years of continuous residence. |If
conti nuous residence ends on the date of conm ssion of the offense,
t he respondent |acks the required 7 years.
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For purposes of this section, any period of continuous
resi dence or continuous physical presence in the United
States shall be deened to end when the alien is served a
noti ce to appear under section 239(a) or when the alien has
committed an offense referred to in section 212(a)(2) that
renders the alien inadm ssible to the United States under
section 212(a)(2) or renovable fromthe United States under
section 237(a)(2) or 237(a)(4), whichever is earliest.

Boiled down to its essentials,® the critical |anguage in section
240A(d) (1) for purposes of the issue presented in this case reads as
fol | ows:

[Alny period of continuous residence . . . shall be deened
to end WHEN the alien has conmtted an offense [referred to
in section 212(a)(2)] that renders the alien . . .
renovable fromthe United States under section 237(a)(2)

The final clause, “that renders the alien . . . renovable,” is a
subor di nat e cl ause whi ch nodifies the direct object, “offense.” The
“that renders” clause is attached to, and is an integral part of,
the main clause beginning with the word “when.” It answers the
question of when the conm ssion of particular offenses, those
“referred to in section 212(a)(2),” ends accrual of residence tine.
The subordi nate clause attached to the main clause indicates that
term nation occurs WHEN “the alien has committed an offense .

that renders the alien renpvable from the United States.” The
“when” cl ause does not end with the direct object, “an offense,” or
t he descriptive phrase attached to it. It is limted by the “that

renders” clause which nmodifies “an offense” and describes an
additional factor which must have occurred before accrual of
resi dence ends.

The majority asserts that the “that renders” cl ause nerely defines
the types of offenses which cut off the accrual of tinme. But the
types of offenses which cut off the accrual of tine are earlier
descri bed as those offenses “referred to in section 212(a)(2).” It
is not the type of offense which is regulated by the “that renders”

8 There is no question that the respondent had accrued 7 years of
conti nuous residence prior to the service of the notice to appear
Because the respondent is charged with a ground of renovability, the
reference to inadmissibility under section 212(a) has also been
extract ed.
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cl ause, but the inpact of the offense, i.e., inadmissibility or
deportability. The “that renders” «clause is, of course
descriptive; it conpletes the description of when an of fense which
has been committed will term nate the accrual of residence.

The majority suggests that its reading of the statute may be better
understood if the word “subsequently” or “ultimately” is inserted
before the word “renders.” See Matter of Perez, Interim Decision
3389, at 6 (BIA 1999). Notably, Congress did not choose to include
such a nodifier, and as an adm ni strative body, we are not free to
add | anguage or rewite provisions in order to achieve a particul ar
meani ng or result. Nor would such additional |anguage necessarily
achieve the result suggested by the majority. The subordinate “that
renders” clause would still nodify the “when” clause, as it now
does. The suggested | anguage would al so nmake no sense in those
cases in which conmission of an offense is the sane event that
renders the alien inadmssible or renovable, as in the case of an
alien charged with having engaged in prostitution or conmercialized
vice. See section 212(a)(2)(D) of the Act, 8 U.S.C. § 1182(a)(2)(D
(1994 & Supp. 1 1996). In such situations, there would be no
“subsequent” event.

1. THE MAJORITY DI STORTS THE SI GNI FI CANCE AND MEANI NG
OF THE “COWM TTED AN OFFENSE” LANGUAGE

The majority queries why Congress would have used the *has
conmmitted an offense” |anguage had it meant to allow accrual of
residence until occurrence of some event after the date of
conmi ssi on. Part of the answer is that section 212(a)(2), the
uni verse of offenses which may eventually result in term nation of
accrual of residence, contains a variety of descriptions of the
conduct which will render a respondent inadm ssible or renovable.
Sone provisions require a crimnal conviction.* Sonme require only
admi ssion of acts constituting a crimnal offense.®> For sonme other

4 See, e.qg., section 212(a)(2)(B) of the Act (conviction for two or
nore noral turpitude offenses).

5 See, e.g., section 212(a)(2)(A) of the Act (admits having
committed or admts conmtting acts which constitute the essenti al
elements of a crime involving noral turpitude or controlled
subst ance vi ol ation).
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provi sions the nere comm ssion of an of fense suffices to render an
alien inadm ssible.®

Congress, having sel ected section 212(a)(2) grounds as the core of
rel evant offenses for purposes of section 240A(d), could not
describe those offenses in ternms of “convictions under section
212(a)(2)” because that would | eave out all of those grounds which
render an alien inadm ssible without need for a conviction. The
phrase “committed an offense referred to in section 212(a)(2)” is a
short hand description which sweeps broadly enough to enconpass all
the various acts, short of conviction, described in the section
212(a)(2) grounds for inadm ssibility.

The majority suggests that the “has comm tted” |anguage woul d be
superfluous were the “that renders” clause read to govern when
accrual of residence termnates. But the “has conmitted” |anguage
is no nore superfluous as used in section 240A(d) than it was in the
| ast sentence of former section 212(c) of the Act, 8 US.C
§ 1182(c) (1994), as anended. The | anguage perforns a simlar
function in both statutes: it describes a category of offenses which
may, upon occurrence of a later event, result in a cutoff of
eligibility for benefits. Former section 212(c) contained the
following bar to eligibility:

an alien who is deportable by reason of having committed a
crimnal offense coveredin section 241(a)(2)(A)(iii), (B),
(Q, o (D, or any offense covered by section
241(a)(2)(A) (ii) for which both predicate offenses are,
wi thout regard to the date of their conmm ssion, otherw se
covered by section 241(a)(2)(A)(i). (Enphasis added).’

Al t hough npst grounds of deportation listed in the section 212(c)
bar torelief required a conviction, section 241(a)(2)(B)(ii) of the
Act, 8 U S.C 8 1251(a)(2)(B)(ii) (1994), also rendered deportable

6 See, e.q., section 212(a)(2)(D) of the Act (engaged in or is
comng to the United States to engage in prostitution or
conmmer ci al i zed vice).

7 This limtation on section 212(c) relief was added by section
440(d) of the Antiterrorismand Effective Death Penalty Act of 1996,
Pub. L. No. 104-132, 110 Stat. 1214, 1217 (“AEDPA’), as anended by
section 306(d) of the Illegal Immigration Reform and | nm grant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-612 (“II RIRA").
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“[alny alien who is, or at any tine after entry has been, a drug
abuser or addict.” Thus there was a need for the “comrmitted any
crimnal offense” catchall in describing the grounds covered, rather
than “convicted of” or sonme other term nol ogy.

Not abl y, mere conmi ssion of an offense was not enough to bar relief
under former section 212(c). But that did not make the section
212(c) “having conmtted” |anguage superfluous. The termwas part
and parcel of the description of those categories of aliens who
would be rendered ineligible for relief upon occurrence of a
subsequent event, in the case of section 212(c), a finding of
deportability. See Matter of Fortiz, Interim Decision 3340 (BIA
1998) (holding that for an alien to be barred fromeligibility for
a wai ver under section 212(c) as one who “is deportable” by reason
of having comitted a crimnal offense covered by one of the
crimnal deportation grounds there enunerated, he or she nmust have
been charged with, and found deportabl e on, such grounds); Matter of
Fuent es- Canpos, Interim Decision 3318 (BIA 1997). Li kewi se, the
term“has conmtted” in section 240A(d) describes the categories of
crimnal acts which subject an alien to the stop-time rule and
directs that time ends when the alien is rendered inadm ssible or
renovabl e. The mjority’s purported concern over superfluous
| anguage is therefore sinply unfounded.

Anot her provision using the point of “comm ssion” to describe the
grounds covered is former section 244(a)(2) of the Act, 8 US.C
§ 1254(a)(2) (1994), which precludes suspension of deportation for
persons deportabl e under former sections 241(a)(2), (3), or (4) who
have not been

physically present in the United States for a continuous
peri od of not |ess than 10 years i mediately follow ng the
commission of an act, or the assunption of a status,
constituting a ground for deportation. (Enphasis added.)

In construing section 244(a)(2), this Board ruled that it was not
the “conm ssion of the act,” but the fact of deportability for
having commtted such an offense, that was the crucial point in
time. Matter of Lozada, 19 |1&N Dec. 637 (BI A 1988); Matter of P-,
6 | &\ Dec. 788 (BI A 1955).

The statute in Matter of P- defined the event that triggered the
commencenent, rather than the term nation, of the required period.
The respondent in Matter of P- would have accrued the requisite 10
years if measured from the date of conm ssion of the crinme, but
woul d not if the operative date was the date he was convicted. The
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Board found that the comm ssion of the crine “did not becone ‘a
ground for deportation’” until he was convicted of that act and
sentenced therefor” and accordingly ruled that the 10-year period
must be neasured from the date of his conviction and sentence.
Matter of P-, supra, at 790.

Matter of P- was followed in Matter of Lozada, supra, where the
Board applied the sanme | anguage that was at issue in Matter of P-
and concluded that “it is the conviction, not the comm ssion of the

of fense, that renders the alien deportable.” Matter of Lozada,
supra, at 640. Notably, the | anguage used by the Board, “renders
the alien deportable,” is the same | anguage sel ected by the drafters
of section 240A(d), i.e., the cutoff occurs “when the alien has
conmm tted an offense . . . that renders the alien i nadm ssible

or renovable.” (Enmphasis added.) This choice of | anguage strongly

suggests that the drafters’ intentions as to the workings of the
term nation provision in section 240A(d) were consistent with the
Board's explanation in Lozada of the operation of the termnation
provision in section 244(a).

VWhen Congress repl aced the section 212(c) wai ver and secti on 244(a)
suspensi on of deportation with cancellation of renoval in sections
240A(a) and (b), it considerably revised the crimnal bars to
eligibility. It retained, however, the “conmtted an offense”
formula fromformer section 212(c) to describe the types of grounds
which would affect timng. As in former section 212(c), it is the
poi nt at which the respondent is rendered i nadm ssible or renovable
that is crucial in terns of tining in section 240A(d).

[11. LEG SLATIVE H STORY AND BASI C PRI NCI PLES OF STATUTORY
CONSTRUCTI ON | NDI CATE THAT THE ACCRUAL OF TI ME ENDS WHEN THE
RESPONDENT | S RENDERED | NADM SSI BLE OR REMOVABLE

On rare occasions, legislative history affords insight into the
intent of the franers. Remarkably, in this case, we have an
instance of legislative history directly on point. The Joint
Expl anatory Statenent of the Conmittee of Conference clearly states:
“Section 240A(d) provides that the period of continuous residence or
physi cal presence ends when an alien is served a notice to appear
under section 239(a) (for the commencenent of renoval proceedings
under section 240), or when the alien is convicted of an offense
that renders the alien deportable fromthe United States, whichever
is earliest.” See HR Conf. Rep. No. 104-828, at 214, available in

1996 W. 563320, at *474 (enphasis added). The legislative history
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makes no nention of the date that the alien has comitted the
of f ense.

The mpjority declares the legislative history inconplete and,
therefore, incorrect. The legislative history may be technically
i nconpl ete, because it does not address inadm ssibility and those
few grounds of inadmissibility which do not require a conviction in
order that the respondent be rendered i nadm ssible, e.g., adm ssion
of commi ssion of a nmoral turpitude crine under section 212(a)(2) (A
or engagenent in prostitution under section 212(a)(2)(D). But the
reference inthe |l egislative history is to of fenses whi ch render the
al i en deportable (nowrenovable), and all of the covered offenses in
section 237(a)(2) (i.e., those which are referred to in section
212(a)(2)) require a conviction before the alien is considered

renmovabl e. 8 Thus the legislative history’s reference to
“conviction” is an accurate reflection of the statute’'s effect in
renoval cases, i.e., for all the applicable renmoval grounds the

alien is rendered renovabl e upon conviction of a designated of fense.
VWile the legislative history may be technically inconplete, that
does not make it incorrect, as the majority asserts, insofar as the
expression of the general rule of interpretation to be applied to
t hose of fenses for which a conviction is required in the ground for
inadm ssibility or removal. |In that sense the |l egislative history
affords inportant guidance, if not a clear resolution, of the
guestion of when, by and | arge, term nation of residence occurs.

As discussed above, the guidance afforded in the |egislative
hi story of section 240A(d) is consistent with the approach used to
bar relief in the predecessor provisions to cancellation of renova
and in the Board s prior interpretation of simlar statutory
| anguage in former section 244(a)(2). O her provisions barring
relief for those involved in crimnal activity generally resort to
the date of conviction as the crucial factor in termnating
eligibility. See, e.qg., sections 240A(a)(3), (b)(1)(C of the Act.

8 Under the terns of section 240A(d), only those section 237(a)(2)
of f enses whi ch overlap with offenses described in section 212(a)(2)
operate to termnate accrual of tine. These section 237(a)(2)
of fenses are convictions for mnoral turpitude crinmes (section
237(a)(2)(A)) and for controlled substance violations (section
237(a)(2)(B) (1)) . The bars for aggravated felony convictions,
firearnms convictions, and other offenses described in section
237(a)(2) do not overlap with offenses described in section
212(a)(2).
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The majority’s “anomalies” argunent is prem sed on the proposition
that we propose to substitute “conviction” for “conm ssion” in the
statute. No such proposal has been nade. Nor is that what the
statute says. The statute refers to the point at which the alienis
rendered inadni ssible or renovable. Thus the “anomalies” argunent
is built upon a false prem se and fails.

The majority’s statement that requiring a conviction would all ow
an alien who is rendered inadm ssible by his or her adm ssions to
continue to accrue time until served with a notice to appear is
simply wong. If the alienis rendered inadm ssi ble under the terns
of section 212(a)(2) by admission of an offense, the accrual of
resi dence woul d cease with the date of the adm ssion of the offense.
See, e.qg., section 212(a)(2)(D) of the Act (inadm ssible if engaged
in or coming to the United States to engage in prostitution or
conmmer ci al i zed vice).

The term nati on of residence time upon the occurrence of the event
whi ch renders the alien inadm ssible or renovable is the historica
approach and a conmon sense approach whi ch eases adm ni stration of

the | aw Under this approach, as a practical matter, it is
general |y the date of conviction which will becone the crucial point
to be identified. The date of conviction is normally easy to
pi npoi nt . Under the mmjority approach, in every case involving

section 240A(d), the adjudicator will have to identify the date of
conmi ssion of the offense. Just when a crinme was “conmitted” wll,
in some cases, be uncertain or indetermnate. |In cases involving
conspiracies to commit an offense, for exanple, there wll be
considerable difficulty inidentifying the offense date. Thus, ease
of administration al so augers in favor of a readi ng whi ch recogni zes
that accrual of tine ends when the alien is rendered i nadm ssible or
renmovabl e.

The respondent’s offense is one “referred to in section 212(a)(2)”
at subparagraph (A)(i)(11), which pertains to controlled substance
viol ations. However, with certain exceptions not applicable in this
case, an alien who has committed a controll ed substance violationis
not inadm ssible under section 212(a)(2) wuntil he has been
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convicted.® Simlarly, an alien is not renovabl e under subparagraph
(B) (i) of section 237(a)(2) w thout a conviction.

Any |lingering doubts as to the appropriate construction of section
240A(d), after examining legislative history and other aids to
construction, should be resolved by the rule of lenity, a principle
of statutory interpretation deeply inbedded in inmgration |aw
This rule requires that when a limtation on relief fromrenoval is
anbi guous, it nmust be afforded the narrower neani ng, the nmeaning in
which fewer activities bar the alien fromeligibility. The reason
for this rule in the imigration area is that, given the drastic
consequences of deportation or renoval, Congress must speak clearly
and definitely before we apply a bar to relief fromrenoval. See
INS v. Errico, 385 U S. 214, 225 (1966) (construing section 241(f)
of the Act, 8 U S.C. § 1251(f)(1964), and indicating that doubts as
to the correct construction of the statute affording relief from
deportation should be resolved in the alien’s favor); see also INS
V. Cardoza-Fonseca, 480 U S 421, 449 (1987) (noting the
“l ongstandi ng principle of construing any lingering anbiguities in
deportation statutes in favor of the alien”); Fong Haw Tan v.
Phel an, 333 U. S. 6, 10 (1948) (stating that any doubts regarding the
construction of the Act are to be resolved in the alien’ s favor);
Matter of Tiwari, 19 I1&N Dec. 875 (BI A 1989). Here, the rule of
lenity also points toward the interpretation which termnates the
peri od of continuous residence when the respondent is rendered
i nadm ssi bl e or deportable.

V. CONCLUSI ON

A comon sense reading, clear legislative history, ease of
adm ni stration, and our prior interpretation of simlar statutory
| anguage indicate that section 240A(d) term nates accrual of tine
toward the continuous residence requirenment when the respondent is
rendered inadm ssible or renovable for conmssion of an offense
described in section 212(a)(2). The respondent accrued nore than
the requisite 7 years of continuous residence between his adm ssion
as a tenporary resident on Septenber 21, 1989, and his conviction on

® See generally section 212(a)(2)(A) (i) of the Act; Matter of J-,
2 1&N Dec. 285 (BIA 1945). W also note that the record does not
i ncl ude evidence that the respondent is a drug trafficker under
section 212(a)(2)(C, which may render a respondent i nadm ssible
wi t hout a conviction.
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July 11, 1997, which rendered hi mrenovable. Accordingly, | would
sustain his appeal and remand the record to the Inmgration Judge
for consideration of the respondent’s application for cancellation
of removal under section 240A(a).
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